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SEEING CAPACITY, NOT COMPLIANCE: FASD-INFORMED MENTAL CAPACITY ASSESSMENT AS A SOCIAL CARE AND FAMILY COURT SAFEGUARDING ISSUE
Dr Julie Furney, CEO of FASD Informed UK

Every year, FASD Awareness Month invites professionals across health, education, social care and justice to look again at what may be hidden in plain sight. For Family Court and social care practitioners, that awareness is not symbolic: it is a safeguarding imperative. When Foetal Alcohol Spectrum Disorder (FASD) is missed, misunderstood or dismissed, life-changing assumptions can follow; assumptions about capacity, consent, credibility, compliance, risk and independence. 
In the most vulnerable children, young people and adults, those assumptions can contribute to litigation, serious harm, or even death.
The legal risk is equally serious. Where professionals rely on superficial presentation, informal impressions or non-specialist assessment, decisions may be vulnerable to challenge because capacity, consent, wishes and feelings, safeguarding risk or reasonable adjustments have not been properly explored. For local authorities, courts and practitioners, getting assessment wrong can affect the lawfulness, fairness and evidential reliability of decisions about care, contact, accommodation, transition, support and protection.
This article is framed for local authority social workers, children’s guardians, independent social workers, Family Court advisers, lawyers, psychologists and other practitioners whose assessments and recommendations shape children’s lives in public and private family proceedings. 
Its central argument is that FASD is not only an education or behaviour issue. It is a social care, safeguarding, participation and evidential issue, particularly where decisions are being made about a child or young person’s wishes and feelings, care arrangements, contact, accommodation, exploitation risk, transition to adulthood, consent or mental capacity.

· FASD should be approached as a lifelong neurodevelopmental brain-based disability with implications for communication, memory, executive functioning, adaptive behaviour, vulnerability, suggestibility, safeguarding and lawful decision-making.
· For Family Court practitioners, the key risk is mistaking apparent verbal ability, compliance or withdrawal for reliable understanding, free agreement, settled wishes or capacity.
· FASD-informed specialist mental capacity assessments are required where important decisions involve accommodation, contact, social care support, treatment, education, health, online activity, finances, exploitation risk, consent or transition to adulthood.
· Social care assessment should be needs-led rather than IQ-led or label-led, with careful attention to real-world functioning, supervision needs, daily living, family stress, safeguarding and transition planning.
· Children’s guardians, social workers and Family Court advisers should ask whether prenatal alcohol exposure has been explored, whether FASD has been considered, whether the child’s communication and processing speed has been supported, and whether specialist FASD-informed clinical psychology advice is needed.
· The article’s practice message is simple: a child’s voice is not truly heard if neurodevelopmental barriers to understanding, memory, communication and decision-making are not understood.

Key social care points

· Be alcohol-curious: sensitively explore prenatal alcohol exposure where developmental, behavioural, adaptive or safeguarding concerns suggest FASD may be relevant.
· Keep FASD visible: ADHD, autism, trauma or attachment-related needs may co-exist, but should not obscure an FASD formulation where prenatal alcohol exposure is known or suspected.
· Assess real-world functioning: IQ, articulate speech or school attainment should not be used as shortcuts for judging daily living, judgment, safety awareness, adaptive functioning or supervision needs.
· Recognise transition vulnerability: risks may increase as expectations grow around independence, relationships, change of environment, online activity, money, travel, accommodation and consent.
· Do not confuse compliance with capacity: agreement, politeness, avoidance, or saying ‘I’m fine’ may reflect anxiety, suggestibility, processing difficulty, a wish to end the interaction, or saying what the person thinks the professional wants to hear, rather than demonstrating real understanding of the question.
· Record the reasoning: court and social work records should show how capacity, communication, suggestibility, confabulation, advocacy and specialist advice were considered.
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